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Fetal Alcohol Spectrum Disorder (FASD)

A Review for Criminal Justice and Legal Educators

Fetal alcohol spectrum disorder (FASD) is a result of prenatal exposure to alcohol, which can lead
to varying levels of brain damage for the unborn child and a host of secondary mental health conditions
later in life. The majority of FASD-impacted individuals do not exhibit visible signs of impairment, which
makes accurate diagnosis difficult. Problematic behaviors and consequences may be difficult to overcome
when services and supports are lacking or insufficiently address the specific needs.

Few studies have been published on the prevalence rates of FASD in criminal justice settings, but
all available evidence suggests that a disproportionately high number of individuals with FASD are
involved in the justice arena as either suspects, defendants, offenders, victims, or withesses. This may be
because the disorder’s cognitive and social functioning issues leave those with the diagnosis particularly
vulnerable to both victimization and criminal behavior. FASD symptoms complicate investigations at an
individual’s earliest interactions with law enforcement. For example, social and cognitive issues,
especially in the realm of memory, draw into question the testimony of victims and withesses with FASD,
as well as the capability of suspects with FASD to make legal decisions. As these suspects become
defendants, legal professionals must consider the impact of FASD on competency to stand trial. That is,
FASD may inhibit defendants with a diminished capacity from comprehending and participating in their
legal proceedings in several ways, including entering a plea and providing sufficient assistance to their
attorney in the development of a defense. Even if a defendant is found competent, a diagnosis of FASD
should be considered during sentencing and may warrant at least partial mitigation of punishment.

Another area of the legal system that commonly deals with FASD is the family court system.
Here, FASD can play an important role in cases of custody and child welfare where parental rights could
be terminated. A final growing area of concern in the legal system is determining if cases of FASD
warrant disability benefits and/or individualized education programs (IEPs) as stipulated by the federal
Individuals with Disabilities Education Act (IDEA). Taken together, the nuanced interactions between
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FASD and the legal system emphasize the need to recognize an individual’s right to in-person diagnosis
by qualified expert witnesses. In summary, numerous studies on FASD have provided evidence that
supports the seriousness of this condition and the critical importance for criminal justice and legal
professionals to receive education and training related to the complexities of FASD.
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